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o Comments:

This is a copy of the case that | was discussing yesterday. Defendants used the AOC to
prevent any injunctve relief. The residenis near Downers Grove would be seeking
injuncuive relief In seeking an order requinng defendants to pay the connection costs. Such
relief would not be damages as it would be prospective. This case is another of many
examples making it clear that the AOC must clearly state that it does not preclude any
actions under RCRA or CERCLA, including injunctive relief to obtain water.

IMPORTANT:

THIS MESSAGE (S INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH T IS ADDRESSED
AND MAY CONTAIN INFORMATION THAT 1S PRIVILEGED., CONFIDENTIAL, AND EXEMPT FROM DISCLOSURE
UNDER APPLICABLE LAW. [F THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, OR THE
EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED RECIPIENT. YOU ARE
HEREEY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS COMMUNICATION IS
STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY uS
IMMECIATELY BY TELEPHONE AND RETURN THE ORIGINAL MESSAGE TO US AT THME ARDDRESS BELOW VIA THE
UNITED STATES POSTAL SERVICE THANK YOU.

IF A PROBLEM OCCURS DURING TRANSMISSION OF MATERIALS, PLEASE CALL OUR OFFICE AT 312.346 B380 AS
SOON AS POSSIBLE. THANK YQu.

2 NORTH I.LASALLE STREET SWTE 1300 CHICAGO ILLINOIS 60602 TEL 312.346.8380 FAX 312.345.8434
211 WAUKEGAN ROAD SUITE 300 NORTHFIELD (LLINGIS 60093 TEL 847.441.7676 FAX B47.441.9976
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VICK! LUDWIG, LLOYD LUDWIG, KIM NANOUSKI and JOSEPHNANOUSKI, individually and on behalf
of all persons similarly siuared, Plamnuffs, v. PILKINGTON NORTH AMERICA, INC , Defeadant.
No. 03 C 1086

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OFILLINOIS, EASTERN DIVISION

2003 U S Dist. LEXIS 9495

Junc §, 2003, Decided

DISPOSITION: [*1] PNA's Motion for Partial
Dismissal GRANTED.

CORE TERMS: swiate Jaw, remedial acnon, injuactive
telicf, site, removyl, cleanup, lcgislative lustory,
conraymation, remedianon, nuisance, arsenic,
manufacnuring, contaminated, smps, equitablc relief,
court of jurisdiction, subjcct to dismussal, causes of
acnon, cause of actiom, aumomancally, divesr, numing,
clean, order issued, preliminarily, groundwater,
permancaily, hazardous, adjacent, enjoun

COUNSEL. For VICKI LUDWIG, L1OYD LUDWIG,
KIM NANOUSKI, JOSEPH NANOUSKI, plamnfis:
Shawn Michae] Collins, Edward John Manzke, Auron W.
Rapier, The Collins Law Firm, Napervillo, 1L.

For VICKI LUDWIG, LLOYD LUDWIG, KIM
NANOUSKI, JOSEPH NANQUSK], plaintiffs: Norman
Bemamun Berger, Michacl D Hayes, Amne Elizabeth
Viner, Varga, Berger, Ledsky, Hayes & Casey, Chicago,
I

For VICK{ LUDWIG, LLOYD LUDWIG, KIM
NANOUSKL, JIOSEPH NANQUSKI, plamiffs- Shell J
Bleiwelss, Law Offices of Shell J, Blewwriss, Chicago,
I

For PHKINGTON NORTH AMERICA, INC,
defendant: John M. George, Lisa Mana Cipriano, Sidley
Austin Brown & Wood, Chicago, L

for PILKINGTON NORTH AMERICA, INC,,
defendant. Nicholas M Koulersis, Jeffrey Arthur Can,
Pepper Hamulton LLP, Cherry Hall, NJ.

JUDGES: James B. Zagel, Uaired Statcs District Judge.
OPINIONBY: James B Zagel

OPINION: MEMORANDUM OPINION AND ORDER

Defeandant, Pukington North America, Inc. ("PNA")
has owned and operated a glass manufactunng facility on
the IlUinois River m Omawa, Ihnois smee 1931. ul This
fucility 15 located adjacemt 1o the Village of Naplate.
Arscuc was a raw matenal ysed in the[*2] process of
manufaciunng glass at tus facility. By-products of the
manufacluring containing arsenic were  negligently,
recklessly and/or intentonally disposed wm various
locanons on the property of the manufactunmg facility.
As 2 result, the soils and groundwater in Naplate have
been contaminated. For more than 15 years, PNA has
known of this arscmic copramination but has failed 1o
investigate, remediate, or nonfy the plaintiffs about it

n) The facts as set forth in this opiion are deemed
wue for the purpose of this motion only.

Plamtiffs claim that they have incurred and will
coutinueé 10 ncur Costs WM responding to  the
contapunstion. They have filed suit on hbchult of
themselves and a putative class of residents and
busmesscs in Naplate ta recover these cosis along with
damages for the dimunution in valuc of their praperties, a
disgorgement of PNA's profits, and punitive damages. In
addimon, plaintffs request equuable relief, parncularly
10:

prelimnanly and permanently resmuin and enjown[*3)
Defendunt from convinuing 1 permir the continued
presence of contamination at, m, on, benzarh, or adjacent
10 us property which may present a danger w health or
the covironmenr, requue thyt Defendant mmmcdiately
investigate and remedy such contamunarion, and requure
Defendant to take appropriaie measures to cnsure thai the
Village's drinking water supply iS nor impacted by the
existing arsenic contamunation [and] prelumnzrily and
permanently cojoin Defendant from further spillage,
release, seepage or mugranon of hazardous substances on
and from its property.
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PNA moves for partial dismissal of plainuffs’
complamnt pursuant o Fedcral Rule of Civil Procedure
12(b)(1) and 12(b)(6) on the wround that this Court lacks
jurisdicnon to award this injunctive relief sought by the
plamnffs. The basis for dus lack of junsdicron s §
113(h) of the Comprehenuive Environmental Response,
Compensation and Liability Act, 42 USC § 9601, et
seq., wiuch swips jurisdiction when the remedy sought
impacts a remedial action under CERCLA. According to
PNA, it is in the process of engaging m a remedial action
under CERCLA pursusnr 1o an Adminisrative Order{*4]
on Consent ("AQC") relared to the Orrawa Townshyp Flat
Glass Sire {"Sitc") mvo which 1t entered wath the United
Swuarx Environmental Protecnon Agency ("EPA™) in
Seprember 2001. Even before this agreement, PNA had
been working m conjuncnon with both the EPA and the
INhnois Environmental Protection Agency ("IEPA") and
had already spent millions of dollars o address the very
issues plamtiffs raise m their complamt Since as early as
1984, PNA, EPA, and IEPA have beea working together
10 study the Sue and the surrounding areas, ncluding the
plaintiffs' property. The EPA and IEPA conducted a
CERCLA preliminary assessment wn 1984, a CERCLA
Site Assessment in 1989, and a Site Priorinzanon Report
in 1995. Mareover, PNA completed various siudies on 1ts
own between 1984 and 2001, wncluding samphng of on-
sic and off-site groundwater, residennal wells, pubhc
wells, leacharc and surface and sub-surface soils and
scdiments. Thus, the environmenwml condidon in this
acrion has been, and comnnues 10 be, the subject of
extensive evaluaton and planmng by PNA and two
governmenial agencies for approximately 19 yeurs. As a
result of this remedial action, PNA claims this Court has
nof*5] jurisdicnon over plannffs' claim for injuncrive
relief.

CERCLA was enacted to ensure the cfficient and
expeditious clean up on conraminated sues. Odl, Chem &
Aswmisc Workers Ine'l Union (OCAW), AFL-CIO v. Pena,
62 F Supp.2d 1, 3-4 (D D.C. 1999), affd, 341 US. App
D.C. 466, 214 F 3d 1379 (D C. Cir. 2000); United States
v. Kramer, 770 F. Supp 954, 958 (D N J 1991). Under
CERCLA, the goverument can cither clcanup the
coutarunaicd site iself or order 3 party responsible for
the pollution o clean up the site. In 1986, Congress
amended CERCLA by enacting the  Superfund
Amendment end Reauthonzation Act ("SARA"). SARA
udded a ncw provision 0 CERCLA, § 113(h) (also
referred 1o as the "pre-enforcement revicw” or "riming of
review" provision), which was designed to expediic the
cleanup of contaminated sites by curtailing lirigation that
challenged cleunup acrivines under § 104 or order under
§ 106. This provision, which smips federal couns of
jurisdicnon 1o review any challenge 1o a remaval or

remediation plan selected under § 104 ar ordered under §
106 of CERCLA, statcs in relevant part:

No Federal court shali[*6] have junsdiction under
Federal law other than under sccnon 1332 of drle 28 of
the United Smics Code (relening w diversity of
citizenship Jurisdicrion) or under State law which is
applicable or relevant and appropriate under section
9621 of this title (relating 1o cleanup standards) to review
any challenges to removal or remadial acuon selected
under section 9604 of this nilc, or w review any order
issued under secnion 9606(a) of this title, in any acton
except ane of the following:

(1) An acton under section 9607 of this ntle to Tecover
response costs or damages or for confribution.

(2) An acton 1 enforce an order issued under scetion
9606(a) of this title or to rccover 2 penaly for violation
of such order.

(3) An acnon for rewmbursement under section
8606(b)(2) of this title.

(4) An actuon under section 9659 of this title (relanng 1o
citizens suns) alleging that the removal or remedial
acnon taken under section 9604 of thus title or secured
under scction 9606 of tlus vtle was m violaton of any
requirement of this chaprer. Such an action may nof be
broughr with regard to a removal whete a remedial acaon
is 10 be undertaken ar the site,

(5) [*7) An acnon under secnon 9606 of this nile n
which the United States has moved to compel a remedial
acnon.

2 USC § 9613(h). According 1o PNA, this secron
precludes jurisdicnon here, bur according 1o plainuffs, §
113(b) is mapplicable because it does uot apply o stare
law diversiry claums, which are the only cluims in this
case pursuant to which injunctive relief'is sought.

The most cxpunsive analysis of whether swuate law
clams are subject 10 dwmissal under § 113(h) was
performed recenty in Sumples v Conaco, lac.. 165 F
Supp 2d 1303 (N.D. Fla 200]). ln Samples, thc court
held thar “subsccnon (h) does not affect the rights of
persons 10 bring nuisance, wespass, or sumilar acnons
under state Jaw for remedies withia the conmol of state
courts which do not canflict with CERCLA." /d ar 1315
(emphasis added). The court continued that:

an obvious example of a auisance acnon thar conflicts
with CERCLA would be one thar states a claum or
conioversy arisimng under the Act. Another example
would be onc that in essence constitytes 3 challenge 1o a
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removal or remedial acuon as that term [*8] is used in
secpon 113(h).

id. ar 1315, n. 9 (emphauis added) While providing the
most derailed analysis and review of the 1ssuc, Samples is
not the only case which has addressed whether state law
claims that impact a remedianon plan are subject 10
dismissal under § 113(h). In Beck v. Adannc Richfield
Cao, 62 F.3d 1240, [243 (9h Cir 1995), the Court of
Appeals for the Nanth Circuit held that a district court did
not have jurisdicnon over a plamtiffs’ siaic law claim for
myunchve Iclief "becayse that claim consumytes 4
‘challcnge' 10 the CERCLA cleaqup effort over which the
district cowrt would nor have jurisdicnon unn! the
cloanup was completed.” Thus, while § 113(h) does not
auromancally preclude state law causes of acron, it does
divest the count of jurisdiction when the remedy sought
mapacts the remedial acdon under CERCLA, even where
thar remedy 1s based upon a state law cause of acrion.

The equimble relief sought by plainuffs hore is
precisely the type of state law acnon which Samples and
Becek insmucts 1s subject 10 CERCLA's nming of review
provision —~ a challenge ta the rewmoval or remedial
action[*9] plan put in place by the EPA. Accordngly, the
tehief requested conflicts with CERCT A and § 113(h)
siips this Cowrt of jurisdicuon 10 award pleinnffs’
mjancrive reliof. These rulings are conswstent with PNA's
motion which seeks only the dismissal of the equirable
relief portions of the plaintiffs' complaint. PNA does not
seek 1o disquss plaintiffs’ siatc law claims 1o the extenr
they seek only money damages and do nor impact the
remedianon plan.

In support of their posinon that § 113(h) does not
preclude 1his court’s jurisdicdon over thew swmie law
clauns for iyunctive rchcf, plainnffs cite a sngle
uareported. case, Stepp v. Monsanto Research Corp., No
C-3-91-468, 1993 WL 1367349, a1 *3 (SD. Oho Sept.
30, 1993). Although Stepp held that § 113(h) ™is
specifically limited to instances where the Teview of the
EPA's order is bascd upon federal law” and thar iv "does
not preclude swits based upon state law,” | respectfully
suggest that the foundation for this holding is
quesnonable, Id. at *3. Stepp cites legislanve history of §
9613(h) indicating that "new section [9613(h)] 1s mor
intended 10 affect in any way the rights of persons to

bring[*10] nujsance acuons under State law with respect
to releases or threatened rcleases of hazardous
substances, pollutants, of contaminants.” H.R.Conf Rep.
99-962 as 224, reprinted in, 1986 USCC & AN 3276,
3317. Unfortunarely for plainiiffs, another scction of the
same legislative lustory notes thar "actions within the
scope of diversity jurisdicuon may include . . . a privare
nuisance suil agamnst a person w another statc wWho 1s ot
otherwise acring pursuant fo an agrecment with the
Federal or State governmearts,” which is not the situanon
hore. 132 Cong.Rec. 28,406, 28,441 (1986). Therefore,
read jogether, this legislarive history, at best, establishes
that a person may bring a state law nujsance swr seeking
injunctive relicf, without being barred by § 113(h), so
long as the defendant has not entered into a removal or
remediation plan with which the plamtff's clamm for
injunchive telief may imterfere. In any evenmt, ! find
Stepp's rcliance on one piece of legislative history to
sypport its holding 1o be a good example of "looking
over 4 crowd and picking out your fiiends " Sce Pamicia
M. Wald, Some Observations on the Use of Legislative
History 1n the 1981 Supreme Court [*11] Term, 68 Jowa
L Rev 195, 214 (1983) (quoting a copversanon with
Judge Harald Lcventhal). Morcover, the morce thorough
legislative hustory analysis offered i Samples eswablishes
that while § 113(h) does not automatically preclude state
law causcs of action, as Siepp correcily noks, the
provision does divest the court of jurisdicnon when the
remedy sought impacts the remedial acuon under
CERCLA, even where that remedy is based upon a state
law cause of acnon. That i1s the siuarion here, and,
accordingly, § 113(h) precludes this Cowrt from having
jurisdicnon over plamnffs’ claim for injunctive relief
relanng 1o the Otnawy Townshp Flav Glass Suc in light
of the AOC related o the Site between PNA and the
EPA.

For the reasons abave, PNA's Motjoa for Partial
Dismissal is GRANTED.

ENTER:
Jamcs B. Zagel
United Stares Dismct Judge

DATE: 06-05-03




